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(Global) Constitutional Law and
Public Debt: A Gradual Interaction

• Constitutional Law Governs several aspects of
the public debt lifecycle:

• Budgetary provisions within the checks
and balances rule the public debt planning.

• The use of the debt proceeds is also subject
to checks and balances rules.

• Compliance and fiscal controls review how
the debt contracts were executed.

• “Constitutional Governance”.

• The so-called Global South Constitutional Law
provides an ambitious checks and balances
system throughout the debt lifecycle.



(Global) Constitutional Law and Public 
Debt: A Gradual Interaction

• No precise mechanism facilitates the interaction
between Constitutional Governance and the
Public Debt International Law Framework
(external debt v. domestic debt).

• Building Governance was a task of development
banks, not the IMF.

• The choice-of-law provisions immunize the
domestic Constitutional Law.

• There is no multilateral public debt system that
promotes constitutional governance.



(Global) Constitutional Law and Public 
Debt: A Gradual Interaction

• Since the end of the 20th century, there has been a
tendency toward “Global Constitutional Law”.

• First Tear: Increasing interest in promoting
Constitutional Governance in the Global Space.
Transparency, accountability, and good
governance.

• Second Tier: The “extra-territorial” effect of
human rights, particularly social and economic.

• International standards on public debt should be
considered through the lens of Global
Constitutional Law.



Fragile States (Or Why Institutions
Matter)

• After the end of the Cold War, new states without
capacity were labeled as “failed states”.

• The concept evolved to focus on fragile states.

• The state fragility measures if the Government can
effectively perform its duties.

• The areas that the Government cannot address are
”areas of limited statehood” (ALS).



Fragile States (Or Why Institutions
Matter)

• State fragility can undermine the performance of 
formal institutions (Rule of Law de iure, Rule of 
Law de facto).

• World Bank (2011) and the IADB (2024) adopted 
policies to design special development programs 
in fragile states and conflict-affected situations. 

• The IMF adopted its policy in 2023. 

• The capability trap: neither the state nor the civil 
society can effectively perform their tasks (ALS). 

• Macroeconomic instability and balance of 
payment problems are symptoms of state 
fragility. How to escape the capability trap? 



Fragile States (Or Why Institutions 
Matter)

• Narrowing down the ALS to fulfill the IMF 
mandates: 

• Understanding how informal institutions 
work. 

• Looking beyond the institutional design: De 
facto rule of law (the example of SWF)

• A Bottom-Up Strategy: Building capability: 
statistical services, banking supervision, 
financial intelligence, civil society 
engagement. 

• Identifying the root cause: Good governance 
throughout the public debt lifecycle. A Global 
Constitutional Law Perspective. 



The Constitutional Validity of the 
External Debt

• The choice of law provisions (NY and 
English Law) protects bondholders from the 
borrower's institutional risks. 

• External debt is ”immunized” from the 
domestic Constitutional Law. 

• Some lessons for Argentina: The “Lock 
Law” and its ineffectiveness of Domestic 
Law. 

• The reduced effect of the act of state 
doctrine and the comity principle: the Allied 
Bank case. 



The Constitutional Validity of the 
External Debt: PDVSA 2020s

• In 2016, the Venezuelan National Oil 
Company issued notes due in 2020, with the 
collateral over 50,1% of shares of Citgo, its 
most valuable foreign affiliate. 

• The National Assembly exercised its 
constitutional powers to deny PDVSA's 
authorization to pledge the shares. 
Nevertheless, PDVSA signed the indenture 
and pledge agreements. 

• Those agreements established the exclusive 
applicability of the New York Law, with no 
reference to the domestic law.

• Is the validity of the Notes ruled by the 
Venezuela Constitution?



The Constitutional Validity of the 
External Debt: PSVSA 2020s

• The interpretation of the SDNY (2020): the choice of law 
provision excludes the application of the Constitutional 
Law. 

• The interpretation of the Second Circuit (2022): Section 8-
110 (a) (1) of the NY UCC presents doubts: “The local law 
of the issuer's jurisdiction governs the validity of a 
security.” 

• The NY Courts of Appeal (2024): The Constitutional Law 
determines whether the issuers were duly authorized. A 
narrow scope but a powerful one. 

• The Second Circuit granted the appeal and remanded to 
the SDNY, which will rule on the validity issue based on 

the Venezuelan Constitutional Law. 



The Constitutional Validity of the 
External Debt: PSVSA 2020s

• The scope of the Constitutional Law is narrow: 
constitutional provisions that determine if the 
issuer is duly authorized. 

• Should human rights and transparency provisions 
be considered part of the validity criteria?

• The domestic statutory framework does not 
determine the validity of bonds. 

•  From the odious debt to the unconstitutional 
(invalid) debt. 

• Promoting increased interaction between external 
debt and Constitutional Law.



Governance and SOEs: A New Alter Ego 
Wave?

• Alter Ego First Round: Bancec and the Argentina 
Saga: Only extensive political control over the 
foreign instrumentality allows the declaration of an 
alter ego relation. 

• Alter Ego Second Round: The Venezuela Saga (2018-
2019) and PDVSA (D. Del and 3rd Cir): “If the 
relationship between Venezuela and PDVSA cannot 
satisfy the Supreme Court´s extensive requirement, we 
know nothing that can”. 

• The “extensive control” test was based on gross 
deviations from good governance standards. 



Governance and SOEs: A New Alter Ego 
Wave?

• Alter Ego Third Round. The Venezuela Saga Continues 
(2023) and the Rubin factors: Even ordinary economic 
controls could be considered as evidence of an alter ego 
relationship:

• Constitutional and statutory provisions rule the 
instrumentality. 

• The central government´s ownership and economic 
benefits. 

• The central government appointment and removal 
powers. 

• Economic policies adopted by the central government. 
• Debt restructuring process of the central government 

and its instrumentalities. 
• The alter ego factors are determined based on the 

historical governance relationship (there is not a rigid 
timeframe).



Governance and SOEs: A New Alter Ego 
Wave?

• Many SOEs and NOCs fulfill the 2023 expanded 
interpretation of the alter ego factors. 

• Those factors can apply from the central government 
to the instrumentality and in a “reverse” fashion. 

• Some interesting developments in the YPF case 
(SDNY). 

• The new alter ego claims related to Venezuela 
(federal v. state law). 

• How can the constitutional governance rules of SOEs 
and NOCs be redesigned, including the ESG 
standards?  



A Global South Constitutional Law 
Perspective

• The so-called Global South Constitutional Law 
provides an ambitious checks and balances system 
throughout the debt lifecycle. 

• Transparency safeguards human rights at the 
international and domestic levels.

• Social and economic rights require efficiency and a 
result-based approach, particularly during a debt 
restructuring.

• Two parallel frameworks exist: the Global South 
Constitutional Law and the External Debt 
Framework. 



Constitutional Law External Public Debt

Public-policy oriented Contract-oriented

Sophisticated checks and balances system Sophisticate contract reduces checks and 
balances

High standards of transparency Low standards of transparency

Confidentiality is exceptional Confidentiality is conventional

Ample civil participation mechanisms Reduced civil participations mechanisms

Unilateral actions Bilateral actions (and collective problems)

Government is sovereign Sovereign is waved

Civil procedure allows  policy discussion Debt litigation does not offer strong policy 
discussions. 

Accountability is enforceable No binding instruments to enforce 
accountability

Human right centered Reduced scope of human rights. 

External public debt could be an escape door for constitutional 
accountability. 



Lessons and Next Steps

• The so-called Global South Constitutional Law ensures 
transparency and accountability in the public debt 
lifecycle as part of progressive checks and balances.

• Good constitutional design is not enough: state capacity 
and ALS may hinder the effectiveness of Constitutional 
Law, negatively impacting the governance of the debt 
lifecycle.

• Violations of the Constitution may determine the 
invalidity of external debt, regardless of the choice of 
law provisions. Transparency? Human rights?

• Constitutional governance and the alter ego relationship 
with SOEs and NOCs.

• Towards a Global Constitutional Law Agenda 
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