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INTRODUCTION

1. During the last months, there have been discussions about the licenses that the
United States Government (USG) could issue concerning the Venezuelan oil industry.
The primary debate is the possibility of granting a license that allows international oil
companies (IOCs) to expand their oil operations in the country and for that oil to be
traded in the U.S.1

2. Under the Venezuelan Law, it will be unlawful to transfer the oil production and
export activities to IOCs with a reform of general license 8, because only the Government
of Venezuela can perform those activities. However, it is possible to relieve the
prohibitions introduced in the 2020 reforms of that license to authorize IOCs to
renegotiate their debt with PDVSA and, eventually, to export upgraded oil (not crude
oil). Those reliefs must accomplish transparency and humanitarian standards, resulting
from genuine advances in the Venezuelan transition.

L THE SANCTIONS AGAINST PDVSA AND THE LICENSE N° 8

3. Two executive orders prevent PDVSA operations in the U.S. and with U.S.
persons: (i) executive order N° 13857, dated January 25, 2019, and (ii) executive order n°
13884, dated August 5, 2019. Despite prohibitions against third parties operations
(knowns as “secondary sanctions”), those orders apply only to PDVSA and its affiliates
(any corporation in which PDVSA has at least 50% of the shares).

4. According to the Venezuelan Law -as is explained in the next section- PDVSA has
a monopoly in the oil production and exports activities (but not in natural gas). This is
the main reason the executive orders have a greater impact on the Venezuelan oil
industry: blocking PDVSA is equivalent to blocking oil exports to the U.S.

5. The constraints resulting from the executive orders could be relieved through
licenses or overruling said orders. The current sanctions framework facilitates exceptions
based on humanitarian reasons.? Therefore, it is possible to create exceptions that allow
PDVSA to conduct operations related to the U.S. by issuing licenses to authorize specific
transactions, as is the case of general licenses n° 8 and 40.3 According to U.S. policy, any
new license should be conditioned to genuine advances in the Venezuelan transition.*



6. License N° 8 applies to several private firms, including Chevron, an IOC that is
the minority shareholder in joint ventures, that are corporations in which PDVSA must
have more than the 50% of the shares.> Consequently, those joint ventures are also
sanctioned subjects. Therefore, Chevron’s operations with PDVSA were barred as a U.S.
corporation. To avoid the disruption of those operations, license N° 8 was granted on
January 28, 2019, to authorize “all transactions and activities ordinarily incident and necessary
to operations in Venezuela involving PAVSA” .6

7. This license was renewed -without any change- several times between June 2019
and January 2020.” However, on April 21, 2020, OFAC released License N° 8F, which has
been renewed several times until License N° 8], currently in force (issued on May 27,
2022).8 The new licenses introduced -or clarified- several restrictions:

a) It only authorizes operations that “are ordinarily incident and necessary to the limited
maintenance of essential operations, contracts, or other agreements” that “were in effect
before July 26, 2019". Those operations must be necessary "for safety or the
preservation of assets in Venezuela”, and operations that “are ordinarily incident and
necessary to the wind-down of operations, contracts, or other agreements in Venezuela
involving PAVSA (...) that were in effect prior to July 26, 2019”.

b) The license clarified the scope of the prohibited operations, including operational
prohibitions (such as the drilling, lifting, or processing of, purchase or sale of, or
transport or shipping of any Venezuelan-origin petroleum or petroleum
products); new activities (such as contracting for additional personnel or services,
except as required for safety), and financial operations (the payment of any
dividend, including in kind, to PdVSA, and any loans to, accrual of additional debt
by, or subsidization of PAVSA).?

8. Whether the license increased the original prohibitions or clarified its scope, the
truth is that the content of operations that Chevron can carry with PDVSA was
substantially restricted, creating unfair burdens that may impair the continuity of its
operations in Venezuela.

II. THE VENEZUELAN REGULATORY CONSTRAINTS ON THE PRIVATE
INVESTMENT IN THE OIL INDUSTRY

9. The scope of rights that IOCs, like Chevron, can exert doesn't depend on the
licenses granted by OFAC but on the Venezuela regulatory framework. This means that
OFAC shouldn’t grant any license that authorizes IOCs to perform operations with
PDVSA that are prohibited according to Venezuelan Law.

10.  The Organic Hydrocarbons Law prohibits private investment in upstream
activities, oil exploration, and production (Art. 9).1 Only the national oil company,
PDVSA, directly or through affiliates, can undertake those activities. Among those



affiliates are the joint ventures, in which PDVSA (through its affiliate, CVP) must have a
majority control (Art. 22). Therefore, IOCs can act only as minority shareholders. In
addition, private investors cannot export natural hydrocarbons because this activity can
only be conducted by PDVSA (Art. 57). The terms and conditions under which IOCs can
act as minority shareholders of joint ventures are authorized by a resolution enacted by
the National Assembly. The Assembly should also approve any modification (Art. 33).

11.  Chevron cannot directly perform exploration and production activities, as well as
the natural crude exports, not as a result of sanctions against PDVSA but as a result of
the Venezuelan Law. Hence, contrary to some opinion, Chevron cannot undertake
exploration, production, and export activities with a license -because those will be
unlawful activities under Venezuelan Law.!! Consequently, a necessary condition to even
consider reform of License N° §] is to reform the Venezuela oil framework to authorize
private investment to conduct activities that are currently a PDVSA’s monopoly.!?

12. The Maduro regime approved a political document -the "Anti-Blockade Law"- that
purportedly grants absolute powers to the Executive to implement any economic policy
reform. Due to its lack of legitimacy and violation of international standards of
transparency, that political document cannot modify the Venezuela oil regulation.!3

13.  Besides regulatory constraints, other constraints would prevent the recovery of the
Venezuelan oil industry, considering its collapse level and the PDVSA’s criminal and
civil liabilities based on the legacy public debt.!* The U.S. Department of Justice has
concluded that “fraud and corruption is reportedly common at PDVSA” 15 This is why not
even a regulatory reform and a new license will be enough to recover the Venezuelan oil
industry in the short term.

II.  DEBT RENEGOTIATION AND THE VENEZUELAN LAW

14.  As a result of PDVSA’s collapse, the Venezuelan Government adopted some
institutional arrangements to increase the role of private shareholders in joint ventures.
Particularly, since 2013 PDVSA -through its affiliate, CVP- entered into financial
agreements that allowed private investors (including Chevron) to finance the joint
venture operations.!® Based on a textual interpretation of the Art. 57, private investors
undertook the export of upgraded crude.'” In addition, PDVSA also modified the
conditions of some joint ventures and signed oil services agreements -transactions that
the National Assembly challenged.!®

15.  Itcould be concluded that the license N° 8] prohibited Chevron from participating
in those financial agreements, including agreements to renegotiate its debt with payment
in kind (considering the literal interpretation that could allow Chevron to export
upgraded crude). Accordingly, the prohibitions introduced by license N° 8] created new
constrains over the oil production due to the dependence on IOCs due to the destruction
of the PDVSA’s capacity.



16.  Therefore, a license reform could allow Chevron to renegotiate its debt with
PDVSA and eventually receive upgraded crude as payment, as long as those operations
are consistent with the Venezuelan oil regulation.

17. However, any license reform that allows Chevron to renegotiate its debt with
PDVSA must fulfill transparency standards, as well as the constitutional controls over
PDVSA’s operations that the National Assembly must perform -controls that Maduro’s
regime has barred.?

18.  Finally, according to the general policy of the USG, any license should be
conditioned to genuine advances in the democratic transition, including the
improvement of the humanitarian conditions of the Venezuelan people. Consequently,
any reform on the license must include requirements that facilitate the provision of
humanitarian aid. Any license reform that authorizes Maduro to receive oil proceeds will
not fulfill humanitarian standards as a result of the lack of capacity of the de facto
Government of Maduro.?

CONCLUSIONS

19.  Beyond the constraint derived from the sanctions and the license N° 8], the
operations of IOCs in Venezuela are bound by several regulatory constraints in
Venezuelan Law. Therefore, to increase the scope of Chevron’s rights in Venezuela, it is
necessary to reform Venezuelan oil regulation: it is illegal -under Venezuelan Law- to
expand those rights through reform of license N° §].

20.  We can summarize our analysis by distinguishing, in general terms, the scope of
rights of Chevron under Venezuelan Law and the prohibitions adopted by license 8] (in
comparison with the original license N° 8).

Operations under the Venezuelan Law | Operations prohibited under license 8]
(not established in the original license 8)
could be overridden with a new license
e Rights as a minority shareholder of |e¢ Any new activities regarding the
joint ventures (only joint ventures can operations performed before July 26,
perform exploration, production, and 2019
crude oil exports)

e DPurchase or sale of, or transport or

e Right vested in the financial shipping of any Venezuelan-origin
agreements subscribed with PDVSA petroleum or petroleum product,

including upgraded crude

e Export upgraded crude




e Any oil operation that, following the
joint venture's agreements, is not
necessary for safety

e Any debt transactions prohibited by
executive order N° 13808

21.  The only improvement in Chevron’s rights that could be derived from a new
license is the overruling of the prohibition listed in license N° 8], as long as the new
operations are conducted according to the Venezuelan Law, as well as transparency and
humanitarian standards. Under those conditions, Chevron could resume the activities
that can perform according to the Venezuelan Law, including renegotiating its debt with
agreements of payment in kind with upgraded crude (not natural crude).

22.  However, to allow IOCs to undertake oil production and export activities, it will
be necessary to reform the Venezuelan oil regulation and fulfill transparency and
humanitarian standards. IOCs cannot undertake those activities based on reform on
license N° 8.
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